
CONFIDENTIALITY AGREEMENT
This Confidentiality Agreement (“Agreement”) is made this ____ day of _____________, 2017, by and between Empire State Connector Corp., a corporation organized under the laws of the state of Delaware (“ESC”), and _______________, a  ____________ (“[PARTY NAME]”).  ESC and PARTY are referred to jointly as “Parties” and individually as a “Party.”
AGREEMENT
WHEREAS, ESC is conducting an open solicitation (“Open Solicitation”) for transmission capacity on the Empire State Connector Transmission Project (“Project”);
WHEREAS, PARTY has submitted an Expression of Interest and will participate in the Open Solicitation in accordance with the process developed and administered by an independent consultant, as agreed to by ESC; 

WHEREAS, as part of the Open Solicitation process, ESC and PARTY will disclose information that each considers to be proprietary and confidential, including information regarding pricing, for use in the Open Solicitation; 
WHEREAS, the exchange of Confidential Information is intended to facilitate discussions between interested parties participating in the Open Solicitation for any number of potential transactions, including a transaction between ESC and PARTY (“Possible Transaction”) for transmission service on the Project; and

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth herein, ESC and PARTY hereby agree as follows:

1. Definition of Confidential Information.  For the purpose of this Agreement, unless the context indicates otherwise, the term “Confidential Information” means all non-public reports, forecasts, pricing information, technical information, strategies, methodologies, drawings, models, maps, photographs, sketches, and other information, including all documents, discussions, correspondence and other transmittals revealed, directly or indirectly, by a Party or a Party’s affiliates, employees, directors, agents or advisors (“Representatives”) to the other Party and its Representatives in connection with the Open Solicitation, and all copies thereof.
2. Use of Confidential Information; Exceptions to Confidential Information.  
a. PARTY agrees to hold the ESC Confidential Information in strictest confidence and not to make disclosures, or use of it other than for the intended purpose of the Open Solicitation and evaluation of this Possible Transaction, a transaction with another Open Solicitation participant under the Open Solicitation process, or as otherwise authorized by ESC.  PARTY further agrees to restrict disclosure of the ESC Confidential Information solely to persons involved in the evaluation of this Possible Transaction or a transaction with another Open Solicitation participant under the Open Solicitation process, on a “need to know” basis; and to comply with all restrictions and requirements under applicable law. 
b. ESC agrees to hold the PARTY Confidential Information in strictest confidence and not to make use of it other than to its personnel, counsel, accountants and consultants and to personnel, counsel, accountants and consultants of other companies that are participating in the Open Solicitation and have entered into a confidentiality agreement with ESC for purposes of participating in the Open Solicitation.  
c. The Parties explicitly recognize that the Confidential Information is intended solely for use in the Open Solicitation and that certain information will be disclosed by ESC to third parties consistent with the Open Solicitation Process and any disclosures to such third parties will not include any identifying information of the Party.

d. The Parties agree that each will give notice to any of its personnel, counsel, accountants and consultants which have been provided information about the other Party under this Agreement of the restrictions, obligations and provisions of this Agreement, and further agrees that those personnel, counsel, accountants and consultants will be subject to and bound by the terms of this Agreement.
e. The obligations of confidentiality contained herein shall not apply with respect to any information otherwise considered Confidential Information for purposes of this Agreement to the extent it is demonstrated that such Confidential Information:

i. Was or becomes generally available to the public other than as a result of any breach of a confidentiality obligation.


ii. Was or becomes available to the receiving party on a non-confidential basis from a source, other than the other Party hereto, which is not known to the receiving party to be prohibited from disclosing such information pursuant to a legal, contractual, or fiduciary obligation to the other Party.


iii. Was within a party’s possession prior to it being furnished  pursuant to this Agreement (as can be demonstrated by files and records in existence prior to such date), provided that the source of such information was not bound by a confidentiality agreement in respect thereof.


iv. Was independently developed by the receiving party without reliance on the Confidential Information provided under this Agreement.

v. Was provided by ESC to a state or federal regulatory body following the conclusion of the negotiation process relating to the Possible Transaction under circumstances where the Confidential Information does not qualify for protection from public access under applicable law and regulations.

3. Return or Destruction of Confidential Information.  The ESC Confidential Information shall remain the property of ESC and upon ESC’s request shall be promptly returned and PARTY shall certify such return and the destruction of any copies of the ESC Confidential Information.  The PARTY Confidential Information shall remain the property of PARTY and upon PARTY’s request shall be promptly returned and ESC shall certify such return and the destruction of any copies of the PARTY Confidential Information.  Non-destruction of (1) electronic copies of materials or summaries containing or reflecting Confidential Information that is automatically generated through data backup and/or archiving systems, and (2) summary information regarding the Possible Transaction that has been presented to a party’s control group or management, shall not be deemed to violate this Agreement, so long as the Confidential Information contained therein is not disclosed or used in violation of the other terms of this Agreement.
4. Legally Required Disclosures.  If either Party becomes legally compelled to disclose any Confidential Information that is subject to this Agreement, that Party shall provide prompt notice to the other Party prior to disclosure, shall provide the other Party with the opportunity to seek a protective order or other means to limit the disclosure of the Confidential Information, and shall inform any intended recipient of the Confidential Information of the restrictions and provisions of this Agreement.  If, in the absence of a protective order or the receipt of a waiver hereunder, either Party is nonetheless legally compelled to disclose such information, it may, without liability hereunder, furnish that portion of such Confidential Information that is legally required and will exercise its reasonable efforts to obtain reliable assurance that confidential treatment will be accorded to such Confidential Information.
5. No Representations.  This Agreement shall not obligate either Party to disclose any information or documents.  Neither Party makes any representations or warranties regarding the quality, accuracy or completeness of the such party’s Confidential Information.  Neither Party shall have any liability whatsoever with respect to the use of or reliance upon any information provided by the other Party. 
6. Term.  This Agreement shall terminate on the second anniversary of the date first above-stated, unless earlier terminated in writing by the Parties.
7. Assignment.  This Agreement may not be assigned by either Party without the prior written consent of the other Party; provided, however, that either Party may assign this Agreement (including the right to enforce its terms) to a parent or subsidiary at its sole discretion without consent.  Any assignment without such written consent shall be null and void and of no force or effect.  This Agreement shall be binding upon the successors and permitted assigns of the Parties.  
8. No Agreement as to Transaction.  The execution of this Agreement by each Party will not be deemed to constitute an agreement or commitment on the part of either party to provide Confidential Information or to enter into any transaction of any nature whatsoever.
9. Complete Agreement.  This Agreement constitutes the entire Agreement between the parties with respect to the subject matter hereof, and supersedes all previous agreements entered into between the parties hereto related to the same.  No amendments, changes or modifications to this Agreement shall be valid unless the same are in writing and signed by a duly authorized representative of each Party.
10. Limitation on Damages.  The Parties agree that money damages are not a sufficient remedy for any breach of this Agreement and that each Party shall be entitled to injunctive or other equitable relief to remedy or prevent any breach or threatened breach of this Agreement.  IN NO EVENT SHALL EITHER PARTY BE LIABLE FOR ANY LOST OR PROSPECTIVE PROFITS OR ANY OTHER SPECIAL, PUNITIVE, EXEMPLARY, CONSEQUENTIAL, INCIDENTIAL OR INDIRECT LOSSES OR DAMAGES (IN TORT, CONTRACT OR OTHERWISE) UNDER OR IN RESPECT TO THIS AGREEMENT OR FOR ANY FAILURE OR PERFORMANCE RELATED HERETO HOWSOEVER CAUSED.
11. Governing Law.  This Agreement shall be governed by and construed in accordance with the laws of the State of New York without giving effect to the principles of conflict of laws thereof.
12. No waiver.  Each Party understands and agrees that no failure or delay by the other Party in exercising any right, power or privilege under this Agreement shall operate as a waiver thereof, nor shall any single or partial exercise thereof preclude any other or future exercise of any right, power or privilege hereunder.
13. Counterparts.  This Agreement may be executed in multiple counterparts, each of which shall be deemed an original, and all of which together shall constitute one and the same instrument.  Any executed counterpart transmitted by facsimile or portable document format (.pdf) by any Party shall be deemed an original and shall be binding upon such Party.
14. Notices.  Any notice to ESC hereunder shall be made in writing, by first class mail, by overnight courier [or by facsimile with original copy to follow by first class mail or overnight courier] to [INCLUDE ESC CONTACT INFO/ADDRESS].  Any notice to PARTY hereunder shall be made in writing, by first class mail, by overnight courier or by facsimile with original copy to follow by first class mail or overnight courier to [INCLUDE PARTY CONTACT INFO/ADDRESS].
IN WITNESS WHEREOF, the Parties hereto have duly executed this Agreement by their duly authorized representatives, as of the day and year above written.
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